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Harl, Farm Income Tax Manual	§	3.20[3]	(2008	ed.).
 2 I.R.C.	§	168(k)(2)(G),	(k)(1).
 3 Pub.	L.	No.	108-27,	§	201(b).
























income	 for	 the	 tenant.13	Moreover,	 it	would	be	 unusual	 for	 a	
farm	or	ranch	house	to	be	occupied	in	part	by	the	owner.	With	
rent	usually	not	paid,	and	with	no	rental	imputed	to	the	tenant-
occupant,	 it	 is	 fairly	 obvious	 that	 the	 statutory	 conditions	 of	
Section	16814	are	usually	not	met	 for	a	share-rent	 tenant	 (and	
possibly	not	for	a	cash	rent	tenant).	If	that	is	the	case,	what	is	the	
proper	classification	for	residential	property?
Options for farm or ranch house classification 
	 One	 possibility	would	 be	 to	 classify	 the	 structure	 as	 non-
residential	 real	property	which	 is	depreciable	over	39	years.15 











houses	 provided	 for	 a	 tenant	without	 payment	 of	 rent	 to	 be	
classified	as	20-year	property	and	be	handled	as	farm	buildings.	




Reform	Act	 of	 1986,	 but	 no	 response	was	 received	 over	 the	
ensuing	22	years.
The bottom line 
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Road Joint Venture v. Johanns, 2008 u.S. App. LEXIS 19148 
(7th Cir. 2008).
 CONFINED ANImAL FEEDING OPERATIONS. The EPA 




the order issued in Waterkeeper Alliance et al. v. EPA, 399 F.3d 
































upland	 cotton	 and	ELS	 cotton	 programs	with	 some	 changes	
in	 calculations	of	 the	 adjusted	world	price	 and	 loan	 schedules	




land,	machinery).	73 Fed. Reg. 65715 (Nov. 5, 2008).
















of the PACA trust as to those units. The court noted that the units 
were	security	for	the	affiliate	of	the	produce	dealer	and	remained	
viable	so	long	as	the	affiliate	had	not	fully	paid	on	the	loan. A&J 
Produce Corp. v. Bronx Overall Economic Development Corp., 
2008 u.S. App. LEXIS 19348 (2d Cir. 2008).
FEDERAL ESTATE
AND GIFT TAXATION
 ESTATE PROPERTY. The decedent had been the trustee 

























claims.		Estate of Hester v. united States, 2008-2 u.S. Tax Cas. 
¶ 60,568 (4th Cir. 2008), aff’g, 2007-1 u.S. Tax Cas. (CCH) ¶ 
60,537 (W.D. Va. 2007).












result	in	any	taxable	gift.	Ltr. Rul. 200845028, July 24, 2008.
 INSTALLmENT PAYmENT OF ESTATE TAX. The 














Rul. 200845023, Nov. 12, 2008. 





















therefore,	no	double	 taxation	would	occur	 from	 the	 taxpayer’s	
liability	 for	 the	 taxes.	Rafferty v. united States, 2008-2 u.S. 
Tax Cas. (CCH) ¶ 50,470 (D. Colo. 2008).
	 The	 taxpayer	was	divorced	under	 a	decree	 that	 required	 the	
taxpayer’s	 former	 spouse	 to	pay	monthly	payments	 in	 spousal	







Comm’r, T.C. memo. 2008-177.
 ALTERNATIVE mINImum TAX.	 	 The	 taxpayer	
received	employee	incentive	stock	options	from	an	employer	
and	had	 losses	 from	 the	exercise	of	 the	options.	Although	
the	 losses	were	 limited	under	 regulation	 income	 tax	 rules,	
the	 taxpayer	argued	 that	 the	 losses	were	not	 limited	under	
the	AMT	 because	 no	 statute	 or	 regulation	 covers	 stock	
option	losses	for	AMT	purposes.	The	court	held	that	the	IRS	
had issued guidance in Notice 2004-28, 2004-1 C.B. 783, 
that	AMT	stock	option	exercise	 losses	were	subject	 to	 the	
same	limitation	as	regular	losses,	under	I.R.C.	§	1211.		The	
court	upheld	the	IRS	interpretation	and	held	the	taxpayer’s	
stock	 option	 exercise	 losses	were	 subject	 to	 the	 I.R.C.	 §	
1211	limitation.			the	appellate	court	affirmed	in	an	opinion	
designated	as	not	for	pulbication.	Norman v. united States, 
2008-2 u.S. Tax Cas. (CCH) ¶ 50,467 (9th Cir. 2008), aff’g, 









for	lack	of	sufficient	substantiation.	Hughes v. Comm’r, T.C. 
memo. 2008-249.
	 The	 taxpayer	 owned	 undeveloped	 rural	 property	which	




taxpayer	 included	 the	 rent	 received	 from	 the	 caretaker	 as	
taxable	rental	income	and	claimed	deductions	for	expenses	
associated	with	the	property,	resulting	in	tax	loss	deductions.	











rent	charged	was	 fair	market	 rent.	Riley v. Comm’r, T.C. 
Summary Op. 2008-142.
 DISABLED ACCESS CREDIT.	The	taxpayer	purchased	
access	 to	 a	 retail	 sales	web	 site	which	 paid	 commissions	
to	 the	 taxpayer	whenever	 someone	accessed	 the	 retail	 site	
and	 purchased	 something,	 usually	 after	 accessing	 the	 site	
Agricultural	Law	Digest	 177
through	advertising	 set	up	by	 the	 taxpayer.	The	owner	of	 the	
retail	 site	offered	 to	modify	 the	 site	 to	make	 it	 accessible	 for	
people	with	disabilities	in	exchange	for	a	small	down	payment	









taxpayer’s	site	accessible	to	disabled	users.	Good v. Comm’r, 
T.C. memo. 2008-245.


























cancellation	of	indebtedness	income.	73 Fed. Reg. 66539 (Nov. 
10, 2008).
 DISASTER LOSSES. On October	24,	2008,	 the	president	
determined	that	certain	areas	in	Ohio	are	eligible	for	assistance	
from	the	government	under	the	Disaster	Relief	and	Emergency	




the Act as a result of Hurricane Gustav, which began on August 
31,	 2008. FEmA-1806-DR. Taxpayers	who	 sustained	 losses	
attributable	to	these	disasters	may	deduct	the	losses	on	their	2007	
returns.
 EmPLOYEE BENEFITS.	The	 IRS	 has	 adopted	 as	 final	
regulations	concerning	information	reporting	on	employer-owned	




trade or business on the date the contract is issued. 73 Fed. Reg. 















the	activity	which	were	used	 to	offset	 the	 taxpayer’s	 substantial	



















The	 court	 held	 that	 the	 exception	 for	 a	 2004	 early	 distribution	
applied	only	for	medical	expenses	incurred	in	2004;	therefore,	the	
early	distribution	in	2004	did	not	qualify	for	the	exception	as	to	the	
2003	medical	expenses.		Evers v. Comm’r, T.C. Summary Op. 
2008-140.


















spouse	 relief,	 not	whether	 any	 refund	 should	 be	made.	 In	
addition,	the	refund	provision	of	I.R.C.	§	6015(g)	has	no	such	
provision	and	 remained	 subject	 to	 community	property	 law.	
The	 appellate	 court	 agreed	 and	held	 that,	 although	 the	wife	
was	properly	entitled	to	innocent	spouse	relief	from	joint	and	
several	 liability	 for	 the	 taxes,	 no	 refund	was	 allowed.	The	
appellate	ruling	is	designated	as	not	for	publication.		Ordlock 
v. Comm’r, 2008-2 u.S. Tax Cas. (CCH) ¶ 50,457 (9th Cir. 
2008), aff’g, 126 T.C. 47 (2006).










Exchange	Transactions;	 Form	1099-S,	 Proceeds	 from	Real	
Estate	Transaction;	 and	 Form	 1099	MISC,	Miscellaneous	
Income.	The	change	applies	only	if	substitute	payments	in	lieu	
of	dividends	and	tax-exempt	interest	or	payments	to	attorneys	









(Nov. 12, 2008), Item #I.
 S CORPORATIONS
	 SALE	OF	SHARES.	The	U.S.	Supreme	Court	has	granted	
certiorari in the following case.  The	taxpayer	was	a	50	percent	
shareholder	in	an	S	corporation.	The	other	shareholder	forced	
the	 taxpayer	 to	 sell	 the	 taxpayer’s	 shares	 to	 the	 corporation	













a	 decision	 designated	 as	 not	 for	 publication.	 	Hightower v. 
Comm’r, 2008-1 u.S. Tax Cas. (CCH) ¶ 50,185 (9th Cir. 
2008), aff’g, T.C. memo. 2005-274.
 SOCIAL SECuRITY TAXES.	The	nonprofit,	 tax-exempt	
taxpayer	operated	accredited	medical	residency	programs	for	
new	 doctors	who	 have	 completed	 their	medical	 education.	
The	 taxpayer	withheld	 and	paid	FICA	 taxes	 on	 the	 amounts	















which	prevent	summary	judgment.		united States v. Partners 


















taxpayer’s	share	of	the	FICA	taxes.		Ltr. Rul. 200845052, Sept. 
19, 2008.
 TAX SHELTERS. The	 taxpayer	 invested	 in	a	partnership	






was	 liable	 for	 the	 negligence	 component	 of	 the	 accuracy-




the	 entitlement	 to	 investment	 and	 tax	 deductions.	 	Heller v. 






retains an annuity or unitrust interest in the trust and designates 
a	 charity	 as	 the	 remainder	 beneficiary.	The	 charity	may,	 but	
need	not,	be	controlled	by	the	grantor	and	the	grantor	may,	but	
need not, reserve the right to change the charity designated as 
the	remainder	beneficiary.	Next,	the	trust	sells	or	liquidates	the	
appreciated	assets	and	reinvests	the	net	proceeds	in	other	assets	



















of the date of their contribution to the trust that is attributable 
to	the	remainder	interest.	The	grantor	claims	to	recognize	no	
gain	from	the	the	trust’s	sale	or	liquidation	of	the	appreciated	


















the	 plants	 and	 refused	 to	 pay	 for	 the	 fertilizer.	The	 plaintiff	
acknowledged	 that	 a	 problem	 could	 exist	 and	 allowed	 the	
suspension	of	payment	until	harvest	in	order	to	determine	whether	
any	 crop	 damage	 occurred.	After	 harvest,	 the	 defendant	 still	
refused	to	pay,	claiming	damage	to	 the	crop,	and	the	plaintiff	
sued	for	payment	on	the	contract.	The	defendant	counterclaimed	
that	 the	 fertilizer	was	misapplied.	The	 evidence	 showed	 that	
some	misapplication	of	fertilizer	occurred	but	the	plaintiff	made	
adjustments	 to	 correct	 the	misapplication.	The	 evidence	 also	
showed	that	the	defendant	had	applied	additional	fertilizer	and	
chemicals	which	could	have	caused	 the	damage	 to	 the	cotton	
plants.	The	 trial	 court	 ruled	 for	 the	 plaintiff	 and	 denied	 the	
counterclaims.	The	 appellate	 court	 affirmed,	 holding	 that	 the	
defendant	failed	to	provide	sufficient	evidence	that	the	plaintiff’s	
application	of	fertilizer	was	the	specific	and	single	cause	of	the	
crop	damage.	SE Co-op Service Co. v. Hampton, 2008 mo. 








of	 the	 land	 removed	 several	 access	 points	 for	 the	 plaintiff	 to	
the	highway	and	the	plaintiff	complained	to	the	county	that	the	













of missouri v. Greenwood, 2008 mo. App. LEXIS 1283 (mo. 
Ct. App. 2008).
STATE REGuLATION OF 
AGRICuLTuRE
 LIVESTOCK DEALERS.	The	plaintiff	was	a	livestock	broker	
who	purchased	hogs	known	 to	have	 tuberculosis	and	 internal	
 Agricultural Law Press
	 P.O.	Box	835		Brownsville,	OR	97327
FARm INCOmE TAX, ESTATE AND 
BuSINESS PLANNING SEmINARS
by Neil E. Harl
January 6-10, 2009 






















the hogs in the sale of the hogs. The court found that there was 
sufficient	evidence	that	the	plaintiff	failed	to	disclose	that	the	hogs	
were infected with tuberculosis. Egbert v. Ohio Department 
















	 “Requires	 that	 calves	 raised	 for	 veal,	 egg-laying	 hens	 and	
pregnant	pigs	be	confined	only	in	ways	that	allow	these	animals	
to	 lie	down,	 stand	up,	 fully	extend	 their	 limbs	and	 turn	around	
freely.”




	 Several	 states,	 Florida,	Arizona,	Oregon	 and	Colorado,	 have	
similar	laws	prohibiting	the	use	of	gestation	crates	for	sows.
180
